TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH D@c ];.'ip — Tw do — Hanh ph[’lc

Ban 4n s6: 201/2017/DS-PT

Ngay 24 thang 8 nam 2017

VIV tranh chdp doi nha cho thué
Va Quyén s¢ hiru nha

’ ‘ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phén Hpi dong xét xir phiic thdm géom co:
Tham phan — Chil toa phién toa: ~ Ong Tran Vin Muoi
Cdc Tham phan: Ong Pham Trung Tuan
Ong Nguyén Hitu Ba
- Thar ky phién toa: Ong Théi Ngoc Bac - Thu ky Toa 4n nhan dén cép
cao tai Thanh pho Ho Chi Minh.
- Dai dién Vién Kiém sit nhéan dan cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyén Kim Poan - Kiém sat vién,
~ Nogay 24 thang 8 nam 2017, tai try s¢ Toa 4n nhan dan cap cao tai Thanh
phdé H6 Chi Minh, xét xtir phic tham cong ](hai vu é}n dan sy thu 1y so:
73/2016/TLPT-DS ngay 01 thang 4 nam 2016 v€ tranh chap doi nha cho thué va
quyén so hiru nha.
Do Bén &n dan sy so tham s0 451/2015/DS-ST ngay 13 thang 5 nam 2015
cta Toa an nhan dan Thanh pho Ho Chi Minh bi khang céo.
Theo Quyét dinh dua vu an ra xét xir phac tham sd: 352/2016/QD-PT
ngay 04 thang 7 nam 2016, gitra cac duong su:

- Nguyén don: Ong Nguyén Kim D, sinh nam 1949; dia chi: S6 257, dudong
N2, Phuong P4, Quan Q6, Thanh pho H6 Chi Minh; (vang mat).

Nguroi dai dién hop phdp cua nguyén don: Ong Nguyén Duy M, sinh nam
1953; dia chi: SO 30,‘du(‘)’ng L3, phuong T1, quan P7, Thanh pho H6 Chi Minh
(theo van ban uy quyén ngay 29 thang 01 nam 2016); (c6 mat).

Nguoi bdo vé quyén va loi ich hop phdp cho nguyén don: Luét su Nguyén
Viét V2, }21 Luélt su cua CQng ty Luat TNHH Pam Cat, thuoc Poan Luat su
Thanh phé H6 Chi Minh; (vang mat).

- Bi don:

1. Ba Bd Thi My P, sinh ndm 1962; (ving mit).

2. Ba B5 Thi Kim T7, sinh ndm 1969; (ving mit).



3. Ong P4 B4 Q2, sinh nim 1965; (vang mit).

Cung dia chi: S6 124/8, dudng N5, Phuong P3, quan B, Thanh phd H6 Chi
Minh

4. Ong P binh Q3, sinh nam 1953; dia chi: S6 7, duong X1, Phuong P6,
Quan Q3, Thanh pho H6 Chi Minh; (vang mat).

5. Ba D6 Thj Tuyét M2, sinh nam 1952; dia chi: S0 482/23, duong Q1,
Phuong P1, quan B, Thanh phd H6 Chi Minh; (c6 mdt).

6. Ong b6 Tri T4, sinh nam 196,8; dia chi: S6 124/8, duong N5, Phuong P3,
quan B, Thanh ph6o H6 Chi Minh; (vang mat).

7. Ba B4 Thi Hoéng N, sinh nam 1961; dia chi: Vater Klein Str 25 86356
Neusays, Augsburg, Germany; (vang mat).

8. Ong P Minh Q4, sinh nam 1959; dia chi: 6815 N.W 11" Court Margate
Florida 33063 USA; (vang mat).

9. Ba Nguyén Thi Thanh T8, sinh nim 1960; (ving mat).

10. Ba P4 Thanh T2, sinh nim 1990; (ving mit).

Cung dia chi: S6 45, dudng E, Phuong P2, quan B, Thanh phd H6 Chi
Minh.

11. Ong D3 Thé T3, sinh nam 1987; dia chi: SO 124/8, duong N5, Phudng
P3, quan B, thanh pho H6 Chi Minh; (vang mat).

12. Ba Cao Thi S, sinh nam 1957, (Véng mat).

13. Ba P4 Ngoc A, sinh ndm 1980; (vang mit).

Cung dia chi: S6 154, duong N3, Phuong P5, quan B, Thanh phd HO Chi
Minh.

(La nhitng ngudi ké thira quyén va nghia vu té tung ctia ong DS B4 T5, chét
ngay 24/7/2011)

Nguwoi dai dién theo 1ty quyén ciia ba P6 Thi My P, ba DS Thi Kim T7, ong
Pé Ba Q2, bng P Pinh Q3, dng P6 Tri T4, ba Nguyén Thi Thanh T8, ba Po
Thanh T2, éng D6 Thé T3, ba Cao Thi S, ba D6 Ngoc A: Ba Db Thi Tuyét M2,
sinh nam 1952; dia chi: S6 482/23, duong Q1, Phuong P1, quan B, Thanh ph6
HOo Chi Minh (theo van ban cac ngay 10/12/2011, 15/12/2011, 24/4/2012,
22/10/2014); (c6 mat).

Ngueoi bao vé quyén va loi ich hop phap cho ba D6 Thi Tuyét M2: Luét su
Nguyén Quang V1 (c6 mat) va Luat su Co Lé G (vang mat), 1a cac Ludt su cua
Cong ty Luat TNHH Dai Viét, thudc Poan Luat su Thanh phd H6 Chi Minh.

- Ngwoi ¢6 quyén loi va nghia vu lién quan:

1. Ba Ha Nguyén Bich T6, sinh ndm 1966; dia chi: SO 124/8, duong N5,
Phuong P3, quan B, Thanh pho H6 Chi Minh; (vang mat).



Nguoti dai dién hop phap theo uy quyén: Ba DS Thi Tuyét M2, sinh ndm
1952; dia chi: SO0 482/23, duong Q1, Phuong P1, quan B, Thanh pho H6 Chi
Minh (theo van ban ngay 15 thang 12 nam 2011); (c6 mat).

2. Ba B6 Minh N1, sinh ndm 1995; (ving mit).

3. Tré B6 Quang M1, sinh nim 2001 (c6 dng D6 Ba Q2, ba Ha Nguyén Bich
T6 dai dién)

Cung dia chi: S6 124/8, dudng N5, Phuong P3, quan B, Thanh phé H6 Chi
Minh.

4. Qy ban nhan dan quin B, Thanh phd H6 Chi Minh; (ving mat, c6 don xin
x€t XU vang mat).

- Nguoi khdng cdo: Bi don ba B Thi Tuyét M2.
NOI DUNG VU AN:

- Theo don khéi kién va qud trinh t6 tung tai To oa_dn, nguyén don ong
Nguyén Kim B ¢é ba Trinh Nguyét H dai dién theo iy quyén trinh bay:

Ngay 18/5/1961, ba Ho Thi J (me 6ng Nguyén Kim ) ¢6 cho ba Ly Thi K
muon cian nha 104 52/4, ap 6, duong N4, F nay 1a sé 124/8 dudng N5, Phuong
P3, quan B, Thanh phd H6 Chi Minh, gia thué mdi thang 13 600 dong, tra tién
hang thang. Pé dam bao viéc mudn nha trong mot thoi gian, ba Ly Thi K di ky
quy 14 30.000 dong, s tién nay s& duoc ba J hoan lai cho ba K khi khdng con
mudn nha nira.

Ngay 06/6/1963, ba Ly Thi K c6 nhan sO bac cua ong BS Ba T5 40.000
dong nhugng quyen sir dung nha dat s6 104/4 N4, X2, F. Ngoai ra, tai mat trude
phia du6i ctia to gidy mudn nha c6 ndi dung thé hién: Chii phd ung thuan cho ba
Ly Thi K nhuong lai cin phd trén ddy cho ong D6 Ba T5 sir dung theo diéu kién
ghi trén (tic nd6i dung gidy muén nha gilta ba K véi ba J). Mot khi ong T5
khéng ¢ nita thi khong duoc sang nhuong cho ai hét néu khong co ung thuan
ctia chu phd.

Theo éng B trinh bay, phia 6ng T5 van tra tién thué cho gia dinh ong tir
nam 1963 cho dén thang 9/1977. Tir 46 vé sau éng T5 khong tra tién thué nha
ntra.

Trudc ndm 2001, (khong nhé rd thoi gian), ong D ¢6 truc tiép gip ong T5
dé doi nha nhung 6ng T5 cho rang khong biét 6ng P 14 ai nén khong tra nha.
Niam 2001, ong D khai kién 6ng T5 tai Toa an dé doi lai can nha néu trén.

Trong quéa trinh giai quyét vu an, 6ng DS Ba T5 chet nguyén don - ong
Nguyén Kim P ¢6 ba Trinh Nguyét H dai dién theo Gy quyén yéu cau:

1/ Nguoi ké thira quyén va nghia vu t6 tung cua 6ng D6 Ba T5 va nhing
nguoi ¢ tai can nha 124/8 N5, Phuong P3, quan B, Thanh phé HO Chi Minh tra
lai cho 6ng Nguyén Kim P toan bd cin nha 124/8 N5, Phuong P3, quan B,
Thanh phb H6 Chi Minh.



2/ Yéu cau ngudi ké thira quyén va nghia vu t tung ctia ong DS Ba T5 tra
tién thué nha tir thang 10/1977 cho dén hét thang 11/2011 la 34 ndm 02 thang
tuong duong 410 thang, gia thué 600 dong/thang, cu thé:

600 dong x 410 thang = 246.000 dong
246.000 dong : 6.54 dong/kg = 376,14kg
376,14kg x 3.900 dong/kg = 146.694.600 dong

Nguyén don dong ¥ hoan lai cho bi don gia tri coi noi stra chira nha, cu thé
la 64,97 x 2.200.000 d¢/m* x 1,3 X 70% = 130.069.940 dong theo bién ban dinh
gid ngay 17/6/2010 cua Ho1 dong dinh gia.

Nguyén don ddng ¥ hoan lai cho bi don 40.000 dong tién ky quy do ba Ly
Thi K nhéan cta 6ng D6 B4 T5, cu thé dugc tinh theo gia gao binh quan tai thoi
diém nam 1963 cin cir théng bao ngay 27/9/1988 ciia Uy ban vat gia Thanh phd
Hd Chi Minh 1a 6.54 d6ng/kg; gia gao binh quan tai thoi diém ngay 12/3/2004
do so vat gia tai chinh cung cap 1a 3.900 dong/kg:

40.000 dong : 6.54 dong/kg = 6.116 kg
6.116 kg x 3.900 dong/kg = 23.852.400 dong.

- Bi don ba P6 Thi Tuyét M2, ba D6 Thi My P, ba D6 Thi Kim T7, éng D6
Ba Q2, dng D6 Pinh Q3, éng D6 Tri T4, ba Nguye~n Thi Thanh T8, ba P6 Thanh
T2, ong D6 Thé T3, ba Cao Thi S, ba Pé Ngoc A (La nhitng nguoi ké thira
quyén va nghia vu t6 tung cia ong P6 Ba T5) - ciing uy quyén cho ba Pé Thi
Tuyét M2 dai dién trinh bay:

Can nha 124/8 N5, Phuong P3, quan B, Thanh phd H6 Chi Minh 1a do cha
ctia bi don 13 6ng D6 B4 T5 mua cua ba Ly Thi K vao nim 1963 véi gia 40.000
dong, 6ng T5 cung gia dinh & lién tuc tir 46 cho dén nay. Trong qua trinh & tai
cin nha ndy, gia dinh bi don c6 coi ndi xdy dung méi toan bd phan nha sau co
dién tich 3,5m x 9,5m. Do d6, bi don khong ddng ¥ tra lai cin can nha 124/8 N5,
Phuong P3, quan B, Thanh phé Ho Chi Minh cho ong Nguyén Kim D. Bj don
d3 nop don phan t6 yeu cau Toa an cong nhin quyén so hitu cin nha néu trén 14
ctia cha bi don 6ng Do Ba T5.

Trudc day, bi don yéu cau trong truong hop Toa an budc bi don phai tra
nha thi phia nguyén don phai hoan lai gia tri xdy dung méi phan nha sau lai cho
bi don. Tuy nhién, bi don chua déng tam Gng an phi 601 vOi yéu cau nay, ngay
06/7/2011, dai dién bi don da nop don rut lai phan yéu cau vé viéc budc nguyén
don hoan tra tién xdy dung coi néi nha nhu da néu.

Bi don 1a ba D6 Thi Héng N, sinh nam 1961 cu trt tai Cong Hoa Lién Bang
bic, 6ng D) Minh Q4, sinh nim 1959, Quéc tich: Hoa Ky, cu tr tai Hop chung
qudc Hoa Ky (La nhimg nguoi ké thira quyén va nghia vu t6 tung cua 6ng Do
Ba T5 da dugc Toa an uy thac tu phap cac van ban t6 tung dé thong béo thy 1y
vu an, xac dinh yéu cau va thong bao ngay gio xet xu dén 1an thtr hai dé ba N,
ong Q4 tham gia phién Toa, hoac iy quyén cho nguoi khac dai dién trinh bay y
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kién, xac dinh yéu cau nhung ca hai khong c6 van ban phuc dap va viang mit tai
phién Toa.

- Ngueoi c6 quyén loi, nghia vu lién quan ba Ha Nguyén Bich T6 (Pong thoi
la dai dién hop phdp cia tré B6 Quang M1) ¢6 ba DS Thi Tuyét M2 dai dién
theo 1y quyén trinh bay: Ba Ha Nguyén Bich T6 1a vo cta 6ng DS Ba Q2, trudc
day ba T6 co & tai can nha 124/8 N5, Phuong P3, quan B, Thanh phé Ho Chi
Minh, khéng c6 dau tu stra chita d6i voi can nha nay. Hién nay ba T6 da chuyén
noi khac, khong con ¢ tai can nha 124/8 N5, Phuong P3, quén B, Thanh phb Ho
Chi Minh. Ba T6 khong c6 tranh chap va khong c6 yéu cau gi ddi véi vu an.

- Nguoi c6 quyén lgi, nghia vu lién quan ba D6 Minh N1 trinh bay: Ba
Minh N1 1a con cta 6ng Do B4 Q2 va ba Ha Nguyén Bich T6, ba Minh N1 c6 &
tai cdn nha 124/8 N5, Phuong P3, quan B, Thanh phd Ho Chi Minh, khong c6
cong suc tu bd, stra chita cin nha nay. Ba Minh N1 c6 yéu cau va ¥ kién nhu yéu
cau va y kién cta ba D3 Thi Tuyét M2, ngoai ra ba Minh N1 khong c6 yéu cu
nao khac. Ba Minh N1 c6 don yéu ciu xét xir vang mit.

- Tai Ban dn dan sy so tham sq 451/2015/DS-ST ngay 13 thang 5 nam 2015
cua Toa an nhdn ddn Thanh pho Ho Chi Minh, quyét dinh.:

Can ctr Dicu 25, khoan 3 Diéu 33, diém a khoan 1 Diéu 34, Dicu 131,
khoan 1 Bic¢u 202, Diéu 245 B0 luat T6 tung dan sy (Pa stra d61, bé sung nam
2011);

Cin c@ Nghi Quyét 58/1998/NQ-UBTVQHI10 c6 hicu luc tir ngay
01/01/1999;

Can ctr Nghi dinh 70/CP ngay 12/6/1997 ctia Chinh pha vé an phi, 1é phi
Toa an;

Xu:

Xac dinh cin nha 124/8 N5, Phuong P3, quan B, Thanh phd H6 Chi Minh

thudc so hitu tw nhan, do 6ng Nguyén Vian C, ba HO Thi J tao 1ap va cho ong D
Ba T5 thué nha tir nam 1963.

Ong Nguyén Kim P 13 nguoi dugc thira huéng cin nha néu trén, can cu
theo To tong chi 1ap ngay 07/8/1973 va T¢ thudn phan nha pho 1ap tai X2 ngay
14/2/1974.

1. Chap nhén yéu cau khoi kién cia nguyén don 6ng Nguyen Kim D vé
viéc doi bi don la nhiing nguoi ke thira quyén va nghia vu t6 tung cia ong bé
Bé& T5 tra lai can nha cho thué s6 124/8 N5, Phuong P3, quan B, Thanh phd Ho
Chi Minh va tra tién thué nha.

1.1. Budc bi don 14 ba DS Thi Tuyét M2, ba DS Thi My P, ba B4 Thi Kim

T7, ong D6 Ba Q2, 6ng Bd Pinh Q3, 6ng BJ Tri T4, ba PS Thi Hong N, ong P

Minh Q4, ba Nguyén Thi Thanh T8, ba D6 Thanh T2, 6ng P6 Thé T3, ba Cao

Thi S, ba Pd Ngoc A (La nhiing nguoi ké thira quyén va nghia vu té tung cua

ong Do B4 T5) va nhimg nguoi co6 quyén loi, nghia vy lién quan ba Ha Nguyén

Bich T6 va cac con 1a Pd Minh N1, P6 Quang M1 phai tra lai cho ong Nguyén
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Kim P nguyén trang cin nha 124/8 N5, Phuong P3, quan B, Thanh phd Ho Chi
Minh (Theo ban v€ hién trang can nha 124/8 N5, Phuong P3, quan B do Cong ty
TNHH Tu van thiét ké va tu vin dau tu xay dung Lam An lap ngay 26/6/2009
va duoc Phong Quan 1y d6 thi quan B kiém tra ni nghiép ngay 13 thang 10 nim
2009).

Thoi han tra nha 14 06 thang ké tir ngay xét xir so tham.

1.2. Bi don phai hoan lai cho nguyén don tién chénh 1éch giira tién thué nha
va tién ky quy thué nha l1a 87.840.000 dong.

Ke tur ngay ban an co6 hiéu lyc phap luat va ké tir ngay Nguyén don c6 don
yéu cau thi hanh an néu bi don chua thue hién vi€e tra so tién néu trén thi hang
thang bi don con phai tra thém tién 14i theo mirc 13i sudt co ban do Ngan hang
Nha nudc cong bd twong tmg véi thoi gian chua thi hanh an, tai thoi diém thanh
toan.

2. Ghi nhan su ty nguyén ctia nguyén don dng Nguyén Kim P hd trg cho bi
don chi phi coi ndi swa chita nha dugc tinh theo bién ban dinh gia ngay
17/6/2010 1a 176.348.445 dong.

3. Pinh chi xét xtr d6i v&i yéu cau phan té cta bi don yé tranh chp quyén
s& hitu can nha 124/8 N5, Phuong P3, quan B, Thanh phd H6 Chi Minh.

Ngoai ra, ban 4n con quyét dinh vé an phi, cac chi phi khac va quyén khang
cao vu an theo luat dinh.

Ngay 22/5/2015 bi don ba P Thi Tuyét M2 c6 don khang céo toan bo ban
an so tham.

Tai phién toa phuc tham, bén phia bi don ba D6 Thi Tuyét M2 van giit
nguyén yéu cau khang cdo dé nghi Hoi dong xét xur htty toan b ban an so tham.

Phia bén nguyén don, 6ng Nguyén Kim b uy quyén cho 6ng Nguyén Duy
M dong y véi quyét dinh ciia ban an so tham, dé nghi Hoi dong xét xir bac yéu
cau khang cdo cua phia bi don, giit nguyén ban 4n din sy so thdm cta Toa an
nhan dan Thanh phé H6 Chi Minh.

Céac duong sy khong co cung cdp hay bod sung thém chung ctr gi méi va
khong c6 thoa thuan gi véi nhau, chi yéu cau Toa an xét xur theo quy dinh cua
phap luat.

Nguoi bao vé quyén va loi ich hop phap cho nguyén don vang mit tai phién
tdoa phiic tham va c6 giri bai luan ctr bao vé cho nguyén don, Luét su phan tich
toan bg cac chimg ctr thé hién trong hod so vu an. Vi Luat su dé nghi Hoi dong
Xét xtr bac yéu cau khang cdo cua bi don ba P4 Thi Tuyét M2, giit nguyén quyét
dinh cua ban an so tham.

Nguoi bao vé quyén va loi ich hop phap cho bi don D6 Thi Tuyet M2 da
phan tich toan bd cac ching ctr co trong ho so vu an. Vi Luét su cho rang Toa an
cap so thAm vi pham nghiém trong thu tuc t6 tung, chua thu thap day du cac
chtng ctr lién quan dén giai quyét vu an, dua thiéu ngudi tham gia té tung va
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ong Db Minh Q4, ba Do Thi Hong N dang ¢ nudc ngoai, nhung khong duge
téng dat thi tuc day du. Luat su dé nghi Hoi dong xét xir chdp nhan yéu cau
khang céao cua bi don ba b6 Thi Tuyet M2, hiy toan bd ban an so tham.

Pai dién Vién Kiém sat nhan dan Célp cao tai Thanh phé HO Chi Minh tham
gia phién toa phat biéu y kién: V& thu tuc t tung, & giai doan xét xtr phuc tham
thi nhitng nguoi tién hanh t6 tung va nhitng tham gia t6 tung da thuc hién ding
cac quy dinh cta phap luat TH tung dan sy va tudn thu dang phap luét trong qua
trinh giai quyét vu an. Xét vé ndi dung vu an va xét don khang céo cua bi don ba
D6 Thi Tuyét M2, vi Kiém sat vién phan tich cac chimg cir thé hién trong ho so
vu an, Kiém sat vién cho réng khéng co can ctt dé chip nhan yéu ciu khang cao
ctia bi don. D& nghi Hoi dong xét xtr ap dung khoan 1 Piéu 308 B luat T4 tung
dan su, xir bac toan bd yéu cau khang cao cua bi don ba D6 Thi Tuyet M2. Gitr
nguyén ban an din sy so thAm cta Toa an nhan dan Thanh phé H6 Chi Minh.

Qua nghién clru toan b cac tai liéu ching ctr thé hién trong hd so vu an,
qua tham tra xét hoi cong khai tai phién toa phic tham. Xét yéu cau khang cao
cua duong su, Hoi dong xét xur cap phuc tham xét thay.

NHAN PINH CUA TOA AN:

[1] Ngl{én gbc cin nha hién nay mang sd 124/8 N5, Phuong P3, quan B,
Thanh ph6 H6 Chi Minh do ba H6 Thi J mua ctia ba Ly Thi L1 tir ndm 1950.

[2] Can ctr gidy mudn nha dugc xac 1ap gitta ba ba Ho Thi J va ba Ly Thi
K ngay 18/5/1961 (Ban chinh do bi don cung cap), noi dung thé hién ba H6 Thi
J (Me 6ng Nguyén Kim D) c¢6 cho ba Ly Thi K muén cin nha 104 52/4, ap 6
duong N4 F, nay 1a s6 124/8 N5, Phuong P3, quan B, Thanh phé HO Chi Minh,
gia thué mdi thang 1a 600 ddng, tra tién hang thang. Pé dam bao viéc muén nha
trong mot thoi gian, ba Ly Thi K di ky quy 1a 30.000 dong, so tién nay s& duoc
ba J hoan lai cho ba K khi khong con mudn nha nira.

[3] Nam 1961, ba J chét. Ngay 06 thang 6 nim 1963, ba Ly Thi K ghi tai
mit sau to gidy mudn nha nim 1961 v61 ndi dung: Ba c6 nhan sO bac ciia ong
Db B4 T5 40.000 ddng nhugng quyén sir dung nha dat sé 104/4 N4, X2, F. Tai
mit trude phia dudi cia to gidy mudn nha ¢ ndi dung thé hién: Chu phé ung
thuan cho ba Ly Thi K nhugng lai can pho trén day cho dng D6 B4 T5 sir dung
theo diéu kién ghi trén (Ttc ndi dung gidy mudn nha giita ba K vOi ba J). Mot
khi 6ng T5 khong & nita thi khong duoc sang nhuong cho ai hét néu khong co
ung thuan ctia cha phé. Co chir ky cua ong T5 va chit ky ctia 6ng C (Chong ba J)
v6i ndi dung xac 1ap néu trén.

[4] Nam 1965, 6ng Nguyén Vian C chét. Ngay 07 thang 8 nim 1973, céac
con 6ng C ba J 1ap to tong chi c6 ngudi lam ching va c6 su xac nhén cua uy ban
hanh chinh xa tai thoi diém lap, thé hién ong Nguyén Van C va ba HO Thi J
chung séng c6 hai ngudi con chung 13 ba Nguyén Thi Kim L2, sinh nim 1948
va 6ng Nguyén Kim D, sinh nim 1949.



[5] Can ctr to thuén phan nha phd 1ap tai X2 ngay 14/02/1974 giita ba
Nguyén Thi Kim L2 va 6ng Nguyén Kim D, thé hién 6ng Nguyén Kim P dugc
so hitu hai can phd lop ngoi, 16t gach, vach tuong, rong 3,4m, dai 18m mang s6
124/8 va 124/12 ap Bac Ai 6 tai duong N4 - F nay 1a duong N5, Phuong P3,
quan B.

[6] Cin ci bién ban lay 10i khai ba Nguyén Thi Kim L2 vao ngay
02/11/2004, tai Toa an nhan dan quan B (Bt luc 69, 70), ba L2 trinh bay cha me
ba 14 6ng Nguyén Van C, ba H6 Thi J di chét. Cha me ba chung séng c6 hai
ngudi con chung 1a ba va 6ng Nguyén Kim P. Theo t& tong chi, va t& tuong
phan thi ba dugc hudng thira ké di san ctia cha me dé lai 1a can nha & cho Binh
Phudc va cin nha 124/10 ap Bac Ai 6 duong N4, X2, F. Ba di ban hai cin nha
ndy trudc giai phong. Con lai cin 124/8 va cin 124/12 1a cua 6ng Nguyén Kim
P duoc thira huong ctia cha me. Nhu vy, can cr to thuan phan nha phd va cin
ctr 101 khai ctia Nguyén Thi Kim L2 c6 co sé xac dinh ba L2 khong c6 quyén va
nghia vu gi trong vu 4n nay nén khong dua ba vao tham gia té tung véi tu cach
1a ngudi ¢6 quyén loi, nghia vu lién quan.

[7] Can ct to trich sao dién thd ngay 22/12/2014, Vin Phong diang ky
quyén sir dung dat cp cho ong Nguyén Kim D, thé hién bat dong san 634 X2
1ap bo ngay 29/9/1964, n6i dung thé hién dét thd cu, nhiam thira 63->, t& ban d6
sO 4, toa lac tai X2, dién tich 227m?, khong tang hodc giam di chuyen chu quyén
dén nam 1975 ba Ho Thi J dung bd, khong c6 cam cb duong dé.

[8] Can cir to ké khai nha cira ndm 1977, thé hién 6ng T5 khai cin nha hién
nay mang s6 124/8 N5, Phuong P3, quan B, Thanh phé Ho Chi Minh 1 nha thué
mudn c6 hop ddng va bién lai tién nha, cha dat hién nay khong c6 ¢ day, cha s
hiru nha khong 13, nha cat khong cé gidy phép.

[9] Cén ctr to bién nhan ngay 15/12/1977, ndi dung thé hién Phong Quan ly
nha dat va CTCC c6 nhan cta 6ng Nguyén Kim P mot don xin giao hai can nha
dé Nha nudc quan 1y, 02 bang khoan dat, 02 gidy mua phd va dat, to tong chi, to
thuan phan nha phd, t& muén nha cua 6ng DS Ba T5.

[10] Can ct t& tudng trinh ngdy 24/8/1993, cua Cong ty Phat trién nha
quan B gui Uy ban nhan dan quan B c6 noi dung thé hién: Nam 1977, ong
Nguyén Kim D c6 lam don xin giao hai cin nha 124/8, 124/12 dudng NS5,
Phuong P3, quan B cho Nha nuéc quan 1y do khong du dién tich cai tao (Tong
dién tich hai can 106,56 m?) nén Ban XDND-CTCC dé xuét khong dua vao dién
cai tao cho thué.

[11] Ngay 16/5/1995, Uy ban nhan dan quin B c¢6 Cong vin sd 116 giri SO
Nha dit Thanh phd HO6 Chi Minh, noi dung thé hién: Ba Ho Thi J 1a chi so hitu
va la chu cho thué hai cdn nha 124/8, 124/12 dudong NS, Phuong P3, quan B,
cho thué trudc giai phong, ba J chét nam 1960 thu tién thué nha do 6ng Nguyén
Kim D quéan Iy. Nam 1977, ong Nguyén Kim D ndp don xin giao hai cin nha dé
Nha nuéc quan 1y, do dién tich cho thué it (106m?) nén tai thoi diém lic biy gio
Ban XDND - CTCC dé xuat khong dua vao dién quan Iy Nha nudc.
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[12] Ngay 13/10/2014, Uy ban nhan dan quan B c6 Cong vin sd 1860 phuc
dap Cong vin s6 1106 ngay 22/5/2014 ctia Toa an nhan dan Thanh phé HO Chi
Minh, ndi dung thé hién: Theo hd so va danh sach nha thudc dién Nha nudc
quan 1y luu tai quan khong co dia chi nha sé 124/8 N5, Phuong P3, quan B. Tinh
dén ngay 08/10/2014, nha dét tai s& 124/8 N5, Phuong P3, quan B chua duoc
cap gidy ching nhan quyén st dung dat, quyén so hitu nha & va tai san gan lién
voi dat.

[13] Theo cong Van so 2705 ngay 07/11/2014 ctua Cong ty Dich vu Cong
ich quan B vé viéc cung cp ho so va tinh trang phap ly cua can nha s6 124/8
N5, Phuong P3, quan B, ndi dung thé hién: cin nha sé 124/8 N5, Phuong P3,
quan B hi¢n khong c6 trong danh sach nha thudc s hiru Nha nudc do Cong ty
quan ly.

[14] Tir cc tai lidu ching cir nhu da néu trén, co co so xac dinh cin nha sd
124/8 N5, Phuong P3, quin B khong bi xac 1ap s¢ hiru Nha nudce van thudc
quyén sé hiru tu nhan. Nam 1963, 6ng Nguyén Vin C dong y cho 6ng T5 thué
nha. Khi ng C, ba J chét, cin nha trén dugc cac dong thira ké cia ong C, ba J
thuan phan cho 6ng Nguyén Kim D thira huéng. Nam 1977, ong D da giao cin
nha trén cho Nha nudc quan 1y. Qua céc tai liéu, chung ctr dugc thu thap tai cac
co quan quan 1y nha dat tai dja phuong qua cac thoi ky, thé hién can nha 124/8
N5, Phuong P3, quan B khong c6 trong danh sach nha thudc s¢ hitu Nha nudec.

[15] Theo Piéu 4 Nghi dinh s6 127/2005/ND-CP ngay 10/10/2005 cua
Chinh pht huéng dan thi hanh Nghi dinh s6 23/2003/QH11 ngay 26/11/2003
ctia Qubc hoi thi dbi voi nha thude dién Nha nude quan 1y trude ddy nhung chua
c6 quyét dinh hodc vin ban xac lap quyén so hitu Nha nudc thudc Nha nude thi
nay khong thyc hién viéc quan ly theo cac chinh sach truéc day nira, ma viée
cong nhan quyén sé hitu nha dat duoc thuc hién theo Nghi dinh 23 va Nghi dinh
755 caa Uy ban Thuong vu Qudc hoi.

[16] Theo Diéu 4 Nghi Quyét sé 755 ngay 02/4/2005 cta Uy ban Thuong
vu Quéc hoi thi ddi voi nha dat ma chu so hitu tuy thudc dién thuc hién cac
chinh sach quy dinh tai Diéu 2 Nghi quyét s 23/2003/QH11 nhung dén ngay
Nghi quyét nay c6 hiéu luc thi hanh, co quan Nha nuéc chwa c6 van ban quan
1y, chua bé tri sir dung nha dat d6 thi Nha nudc khong thyc hién viéc quan 1y
theo quy dinh ciia cac chinh sach trudce day. Viéc cong nhan quyén sd hiru nha
va quyén su dung dat duoc thuc hién theo quy dinh cua phap luat.

[17] Déi chiéu quy dinh phap luat, xét can nha 124/8 N5, Phuong P3, quan
B khong thudc dién Nha nudc quan ly, c6 co sé xac dinh can nha thude s¢ hiru
tu nhan. Can ctr Nghi quyét 58/1998/UBTVQH10 ctia Uy ban Thuong vu Qudc
hoi vé giao dich dan sy vé nha & dugc xac 1ap trude ngay 01/7/1991, xét théy
ong Nguyén Kim P 1a nguoi thira ké di san cua ong Nguyén Van C va ba Ho
Thi J co du tu cach khoi kién doi nha cho thué, cu thé ong yéu cdu nhiing nguoi
ké thira quyén va nghia vu tb tung cua 6ng P6 Ba T5 va nhitng nguoi co quyén
loi, nghia vu lién quan thuc té & tai can nha 124/8 N5, Phuong P3, quan B,
Thanh phé H6 Chi Minh tra lai cho 6ng Nguyén Kim P toan bd cin nhé 124/8
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N5, Phuong P3, quan B trong thoi han 06 thang ké tir ngay xét xir so tham 1a ¢6
co s¢ chap nhan.

[18] Do do, Toa an cdp so thdm xu chdp nhan yéu cau khoi kién cua
nguyén don 6ng Nguyén Kim P 1a c6 can cur, dung quy dinh phép luit.

[19] Tt nhimg co s¢ phén tich trén, Hoi dong xét xir phuc tham xét don
khang cao cﬁa bi don ba Bo Thiﬂ Tuyét M2, cling nhu quan diém cua vi Luat su
cua bi don d€ nghi huy an so tham la khong c6 co so d€ thoa man theo yéu cau
khang cao cua phia bi don. Do d6, Ho1 dong xét xu thong nhat voi quan diém
cua Vién kiém sat, khong chap nhén yeu cau khang cao cua ba D6 Thi Tuyét
M2. Gilt nguyén ban an dan sy so tham cua Toa an nhan dan Thanh pho H6 Chi
Minh.

[20] Vé an phi: Budc ba P& Thi Tuyét M2 phai chiu an phi dan su phic
tham theo quy dinh cua phap luit.

Vi cac 1@ trén;
QUYET PINH:

Can ct vao khoan 1 Diéu 308 Bo luat t6 tung dén suy.

Khéng chip nhan yéu cau khang céo cua bi don ba B Thi Tuyét M2.

Gifr nguyén ban 4n dn sy so thim s6: 451/2015/DS-ST ngay 13/5/2015
cua Toa an nhan dan Thanh ph6é H6 Chi Minh.

Cian ctr Dicu 25, khoan 3 Dicu 33, diém a khoan 1 Dicu 34, Picu 131,
khoan 1 Biéu 202, Diéu 245 B0 luat T6 tung dan sy (Pa stra d61, b6 sung nam
2011);

Cian co Nghi Quyét 58/1998/NQ-UBTVQHI10 c6 hiéu luc tr ngay
01/01/1999;

Cian ctr Nghi dinh 70/CP ngay 12/6/1997 ctia Chinh phu vé 4n phi, 18 phi
Toa an;

Tuyén Xi:

Xac dinh can nha 124/8 N5, Phuong P3, quan B, Thanh ph6 Ho Chi Minh
thudc sé hitu tu nhan, do 6ng Nguyén Vin C, ba Ho Thi J tao 1ap va cho ong Do
Ba T5 thué nha tir nam 1963.

Ong Nguyén Kim D 13 ngudi duge thira hudng cin nha néu trén, can cu
theo To tong chi 1ap ngay 07/8/1973 va To thuan phan nha pho l1ap tai X2 ngay
14/2/1974.

1. Chap nhan yéu cau khéi kién cua nguyén don Ong Nguyen Kim b vé
viéc doi bi don la nhiing nguoi ke thira quyén va nghia vu té tung cia ong Db
Bé T5 tra lai can nha cho thué s6 124/8 N5, Phuong P3, quan B, Thanh phd Ho
Chi Minh va trd tién thué nha.
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1.1. Budc bi don 1a ba DS Thi Tuyét M2, ba B Thi My P, ba B Thi Kim
T7, ong D6 Ba Q2, 6ng Bd Pinh Q3, 6ng BJ Tri T4, ba PS Thi Hong N, ong D
Minh Q4, ba Nguyén Thi Thanh T8, ba D6 Thanh T2, 6ng 6 Thé T3, ba Cao
Thi S, ba Pd Ngoc A (La nhiing nguoi ké thira quyén va nghia vu t6 tung cta
ong D6 Ba T5) va nhimg nguoi co6 quyén loi, nghia vy lién quan ba Ha Nguyén
Bich T6 va cac con 1a P6 Minh N1, P4 Quang M1 phai tra lai cho 6ng Nguyén
Kim P nguyén trang cian nha 124/8 N5, Phuong P3, quan B, Thanh phd Ho Chi
Minh (Theo ban v¢€ hién trang can nha 124/8 N5, Phuong P3, quan B do Cong ty
TNHH Tu vén thiét ké va tu van dau tu xdy dung Lam An lap ngdy 26/6/2009
va dugc Phong Quan 1y do thi quan B kiém tra ndi nghiép ngay 13 thang 10 nam
2009).

Thoi han tra nha 13 06 thang ké tir ngdy ban an phuc tham c6 hiéu luc phap
luat.

1.2. Bi don phai hoan lai cho nguyén don tién chénh léch giita tién thué nha
va tién ky quy thué nha 1a 87.840.000 dong (Tam muoi bay triéu, tdm trim bdn
muoi ngan dong)

Ke tur ngay ban an c¢6 hiéu lyc phap luat va ké tir ngay nguyén don c6 don
yéu cau thi hanh an néu bi don chua thue hién viée tra s6 tién néu trén thi hang
thang bi don con phai tra thém tién 13i theo muc 14i suat co ban do Ngan hang
Nha nudc cong bd tuong (mg voi thoi gian chua thi hanh an, tai thoi diém thanh
toan.

2. Ghi nhan sy ty nguyén ctia nguyén don dng Nguyén Kim D hd tro cho bi
don chi phi coi ndi sira chira nha dugc tinh theo bién ban dinh gia ngay

17/6/2010 14 176.348.445 dong (Mot tram bay muoi sau tri¢u, ba tram bén muoi
tam ngan, bon tram bén muoi lam dong)

3. Pinh chi xét xtr d6i voi yéu cau phan td cta bi don yé tranh chap quyén
s& hitu can nha 124/8 N5, Phuong P3, quan B, Thanh phd H6 Chi Minh.

4. Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang nghi
da c6 hi¢u luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

5. V& 4n phi phuc tham: Bé} P4 Thi Tuyét M2 phai chiu 200.000 déng an
phi dan sy phuc tham, duoc khau trir theo bién lai thu tién s6 08637 ngay 26
thang 5 nam 2015 tai Cyc thi hanh an dan sy Thanh pho H6 Chi Minh, ba M2 da
ndp du tién an phi phac tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an phuc tham.

Trong truong hop ban an, quyét dinh duoc thi hanh theo Diéu 2 Luat thi
hanh an dan su thi nguoi duoc thi hanh an, ngudi phai thi hanh an c6 quyén thoa
thuan thi hanh an, c6 quyén yéu cau thi hanh an, ty nguyén thi hanh an hoac bi
cudng ché thi hanh an theo cic Piéu 6, 7 va 9 ctia Luat thi hanh an dan sy. Thoi
hiéu thi hanh 4n duoc thyc hién theo Diéu 30 ctia Luat thi hanh 4n dan sy.
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Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan t0i ca0; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai thanh ph Hb Chi Minh;

- TAND Thanh phé H6 Chi Minh;

- VKSND Thanh phé Ho Chi Minh; .

- Cuc THADS Thanh phé Hb Chi Minh; (ba ky)

- Nb;

-BP;

- NLQ;

- Luu: VP, hd so vu 4n, 28bTNB.

Tran Vin Muoi
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