TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Doc lap - Tw do - Hanh phic

Ban én s6: 574/2020/DS-PT

Ngay 28 thang 10 nam 2020

VN “Tranh chép di san thira ké va yéu
cau hay gléy ching nhan quyén sir
dung dat quyén sO hiru nha ¢ va tai san
khac gin lién voi dat”.

, ‘ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Thanh phin Hji dong xét xir phiic thAm gdm co:

Tham phan - Chii toa phién tda:  Ong Vii Ngoc Huynh

Céc Tham phan: Ba Huynh Thanh Duyén

Ong Nguyén Vin Tiru
~ Thu ky phién toa: Ong Nguyén Trong Tam - Thu ky Toa 4n nhén dan

cap cao tai Thanh pho H6 Chi Minh.

Pai dién Vién Kiém sat nhan din cap cao tai Thanh pho Ho Chi
Minh tham gia phién toa: Ong Vii Hong Cuong - Kiém sat vién.

Ngay 28 thang 10 nim 2020, tai tru sé Toa an nhan dan cp cao tai Thanh
phé HO Chi Minh xét xu phuc tham cong khai vy an dan su thu ly $6
254/2019/TLPT-DS ngay 08 thang 5 nam 2019 vé “Tranh chap di san thira ké va
yéu cau huy gidy ching nhan quyén st dung dat, quyén s& hitu nha ¢ va tai san
khac gin lién voi dat”,

Do Ban 4n so thadm s 08/2018/DS-ST ngay 13 thang 11 nim 2018 cia
Toa an nhan dan tinh Binh Thuan bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phuc tham sé 3458/2020/QD-PT
ngay 25 thang 8 nam 2020, giira cac duong su:

Nguyén don: Ba Nguyén Thi Kim A — sinh nim 1965 (vang mit).

~ Diachi: S6 54E, dudng Ky C, phuong Nguyén Thai B, quan M, thanh pho
H6 Chi Minh.

Nguwoi dai dién theo iy quyén ciia ba Kim A: Ong Ngo Puc P, sinh nim
1997.

Dia chi: Nghi K, Nghi L, Nghé An (cé mat).

Nguwoi bdao vé quyén va lgi ich hop phdp ciia ba Kim A: Luat su Lé Ngoc
L — Cong ty Luat TNHH Chia Khoa V (Gold K) thuéc Poan Luat su Thanh pho



H6 Chi Minh (c6 mat)
Bi don:
1/ Ong Nguyén Vin X — sinh nim 1945 (vang mit)
2/ Ba Nguyén Thi D — sinh ndm 1953 (ving mat)
Cung dia chi: Haudt Platz 37.4053 H - Aus

Tam tra: S6 03 Hai Ba Tr, t6 dan phd X, thi trdn Phan Ri C, Tuy Ph, Binh
Thuan.

Nguwoi dai dién theo tiy quyén ciia 6ng X, ba P: Ong D& Minh Tr — sinh
nam 1978 (cd mat)

Pia chi: S6 44 Nguyén Thi Minh Kh, phuong Pac Ng, Tp. Phan Th, tinh
Binh Thuéan.

Ngudi ¢é quyén loi, nghia vu lién quan:

- Ba Nguyén Thi T — sinh nam 1944 (vang mit).
Dia chi: 217 SSN.

- Ong Nguyén B — sinh nim 1950 (vang mat).
Dia chi: 36 DSN.

- Ba Nguyén Thi X — sinh ndam 1961 (vang mat).
Dia chi: HSL, Aust

Nguwoi dai dién theo uy quyén ciia ba T, 6ng B, ba X: Ong Nguyén Vin
D, sinh ndm 1978 (vang mat)

Dja chi: S6 17 Tran Khanh D, phudong Tan D, quan M, thanh phd Ho Chi
Minh.

- Ba Nguyén Thi Tr — sinh naim 1956 (c6 don xin ving mit)

Dia chi: S6 382 Cao B4 Qu, thi trdn Phan Ri C, huyén Tuy Ph, tinh Binh
Thuan.

- Ong Nguyén Th , sinh ndam 1954,

- Ong Nguyén Vin L- sinh nim 1965

(Ong Th va 6ng Li hién nay khong rd dia chi).

- Uy ban nhan dan thj tran Lién H.

Dgi dién theo phdp ludt: Ong Nguyén Phung Truong Ng — Chi tich (cO
don xin xét Xt vang mat)

- Uy ban nhan dan huyén Tuy Ph.

Dai dién theo phdp ludt: Ong Huynh Vin D - Chu tich (c6 don xin vang
mat)



‘Ngudi khéng cdo: Nguyén don — Ba Nguyén Thi Kim A; bi don - ong
Nguyén Van X va ba Nguyén Thi .

Nguwoi khiang nghi: Vién truong Vién kiém sat nhan dan tinh Binh
Thuan.

NOI DUNG VU AN:

Tai phién toa so thim:

Ba Nguyén Thi Kim A do 6ng Nguyén Viin D dai dién, trinh bay:

Cha tén Nguyén Van TI, chét ndm 2002, me tén Nguyén Thi T2, chét
nam 2010. Cha me c¢6 08 ngudi con, gom: Ba Nguyén Thi Kim A, bf:l Nguyeén
Thi T, dng Nguyen Van X, ba Nguyen Thi X, 0ng Nguyen B, ba Nguyen Thi Tr,
ong Nguyén Thién, ong Nguyén Van L.

Ném 1992, cha me c¢6 mua mot cin nha toa tac tai sb 93, duong Hai Bé
Tr, thi tran Phan Ri C, huyén Tuy Ph. Nha mua cua vo chong 6ng Ngé Tan
Linh, ba H6 Thi Ph, mua gia 30.000.000 dong.

Nam 2002, cha la 6ng T1 chét. Nam 2010 me 1a ba Nguyén Thi T2 chét.
Ca hai khong dé lai di chuc.

Nam 2010, vo chong dng X tir Ao vé Viét Nam quan ly nha nay va lam
thu tuc nhén thua ké theo di chic l1ap ngay 08/01/1994 doi voi can nha s6 03
duong Hai Ba Tr, thi tran Phan Ri C, huyén Tuy Ph.

Ba A cho rang di chuc 14p ngay 08/01/1994 ma vo chong 6ng X lam thi
tuc nhém thura ké phél 1a di chic gia vi tai thoi diém 14ap di chic cha me ba bi mu,
bi di€c, khong biét chir.

Ba Nguyén Thi Kim A yéu cau:

- Chia thira ké theo phép luat d6i v6i can nha s6 03, duong Hai Ba Tr, thi
tran Phan Ri C, huyén Tuy Ph.

- Huy gidy chimg nhan quyén sir dung dat quyén s& hiru nha & va tai san
khac gan lién Vol dat theo gidy ching nhan sé6 BG 067479 do Uy ban nhan dan
huyén Tuy Ph cap ngay 19/02/2011 dimg tén vo chong 6ng Nguyén Vin X, ba
Nguyén Thi .

Bi don 6ng Nguyén Vin X, ba Nguyén Thi P do 6ng P6 Minh Tr dai
dién, trinh bay:

Nam 1992 do vo c~h6ng ong X, ba B ¢ nudc ngoai co gui tién vé cho em
gai ong X la ba Nguyeén Thi Tr hai lan, moi lan la 5000USD, hai lan la
10.000USD dé mua nha cia vg chong 6ng Linh, ba Phugong, nha toa lac tai s6 03
Hai Ba Tr, thi tran Phan Ri C, huyén Tuy Ph, vdi gia la 20 cay vang. Sau khi
mua thi 6ng X nho cha me 6ng la éng T1, ba T2 dang tén.

Nam 1994, cha me 6ng X lap di chuc ngay 08/01/1994 cho lai vo chong
ong X ngdi nha nay. Trudc day cha me 6ng X & cung véi ba Tr tai can nha nay.
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Niam 2002 cha 6ng X chét, nim 2010 me 6ng X chét.

Niam 1994, tai thoi diém cha me dé lai di chiic cho vo chdng dng X, luc
do me 6ng X bi mu, cha 6ng X khong biét chit nén khong ky t€n ma chi lan tay
va c6 xac nhan cua chinh quyén dia phuong.

Do d6, nam 2010 v¢ chdng 6ng X 1am tha tuc chuyén sang tén vo chong
ong X (theo di chuc ctia cha me lap ngay 08/01/1994), dén ngay 19/02/2011
dugc Uy ban nhan dan huyén Tuy Ph cap Glay ching nhan quyén sur dung dat,

quyén s& hitu nha & va tai san khac gin lién véi dat dung tén vo chong 6ng X,
ba b.

Ba Tr ¢ tai can nha nay co6 bo ra 80.000.000 ddng sira chita nha. Vo chong
ong X da tra lai cho ba Tr so tién 80.000.000 dong stra chita nha.

Vo chdng 6ng X cho rang nha cua vo chéng ong X bo tién ra nho cha me
dung tén, cha me ong X lap di chuc d¢ lai cho vg chong 6ng X nén day la nha
ctia vg chong 0ng X, ba b.

Néu nguyén don cho rang nha cta cha me thi yéu cau ba Tr phai tra lai
80.000.000 dong cho v¢ chong ong.

Ngudi ¢é quyén loi, nghia vu lién quan ba Nguyén Thi Tr, trinh bay:
Cha me ba c6 08 ngudi con nhu 101 trinh bay ctia nguyén don.

Cha me ba c6 tao 1ap cian nha & s6 03 Hai Ba Tr, thi tran Phan Ri C, huyén
Tuy Ph. Vo chong ba sdng ciing cha me tai can nha s6 03 Hai Ba Tr nay. Nha do
cha me ba mua nam 1992. Vo chéng ba ¢ cung cha me¢ tai cdn nha s6 03 Hai Ba
Tr, vo chong ba co sira chita nha 80.000.000 dong.

Khi cha me ba chét thi vo chong 8ng X, ba D va ba X1 dudi vo chong ba
ra khoi nha. Vg chong 6ng X c6 tra lai cho ba 80.000.000 dong chi phi stra chira
nha.

V& di chuc ctia cha me thi ba khong nghe, khong biét gi hét.

Ba tir choi nhan di san cua cha me¢. N€u toa chia di san cua cha me thi
phan cua ba giao cho ba A.

Ba tir chbi tham gia to tung va Xin x{r vang mit.

Ngudi ¢é quyén loi, nghia vu lién quan ba Nguyén Thi X, trinh bay:

Cha me ba c6 08 nguoi con nhu 161 trinh bay cua nguyén don.

Ba khong dong v chia can nha s6 03 Hai Ba Tr. Bé nha thd cing 6ng ba,
cha me. Giao nha cho ba A quan ly, tho cing cha me. Bé nghi Toa an xét xur
vang mat ba.

Ba Nguyén Thi T, trinh bay:

Can nha s 03 Hai Ba Tr, thi tran Phan Ri C, huyén Tuy Ph 1a cia cha me
ba.



~ Véto di chuc ba khong he bict dén. Ba khong dong  chia thira ké cin nha
so0 03 Hai B§1 Tr, thi tran Phan Ri C, huyén Tuy Ph. D¢ nghi giao nha s6 03 Hai
Ba Tr, thi tran Phan Ri C, huyén Tuy Ph cho ba Anh c¢6 trich nhiém quan ly, thd
cung cha me.

Ong X hién dang ¢ nudc ngoai nén khong tién viéc cai quan nha. Dé nghi
Toa an xét xur vang mat ba.

Ong Nguyén B, trinh bay:

Can nha s6 03 Hai Ba Tr, thi tran Phan Ri C, huyén Tuy Ph 1a cta cha me
ong.

Déi voi to di chic cha me ong dé lai cho vo chdng 6ng X, ba P thi dng
khong hé nghe cha me no61 dén, ong khong biét.

Vé tranh chap thira ké, yéu cau chia nha, ong khong c6 ¥ kién, ong tir chdi
tham gia t0 tung va xin xét xtr vang mat.

Y kién ctia Uy ban nhéan dén thi tran Phan Ri C:

~ Theo Cong van 5O 250/UBND ngay 29/12/2015 cua Uy ban nhén dan thi
tran Phan Ri C, thé hién: Vo chong cu Nguyen Van T1 va Nguyen Thi T2 c6
tryc ti€p dén Uy ban 1ap di chuc hay khong va c6 ai lam chung viée 1ap di chuc
cling nhu tinh trang strc khoé cua vo chf)ng cu Tl, cu T2, tai thoi diém lépqdi
chuc, thi can b tu phap va nguoi tryc tiép ky giay xac lap di chic tai thoi diém
d6 khong nhé 1o, vi cong viée nhi€u, thoi gian qué dai, cach day 21 nam.

Y kién ciia Uy ban nhéin din huyén Tuy Ph:

Uy ban nhan dan huyén Tuy Ph cép Gidy ching nhan quyén st dung dét
s0 BG 067497 ngay 12/9/2011 cho v¢ chong 0ng X, ba P 1a dung trinh ty, tha
tuc theo quy dinh phap luat.

‘ Nguédn gbc, co s¢ dé cip gidy chimg nhan quyén st dung dat cho vo
chong 6ng X, ba D la duge Uy ban nhén dan huyén Tuy Ph cap to khai s¢ hiru
chu nha dat cho vg chong 6ng T1, ba T2 ndm 1992. Sau do, v¢ chong ong T1,
ba T2 chét dé lai nha dat trén cho vo chong ong X, ba b theo di chic dugc Uy
ban nhén dan thi tran Phan Ri C chung thuc ngay 08/01/1994 (Theo Cong vén
s0 76/UBND-NC ngay 15/01/2016).

Vu 4n nay da dugc hoa giai nhung khong thanh.
Tai Ban 4n so' tham s 08/2018/DS-ST ngay 13 thang 11 niam 2018,
Toa an nhan dan tinh Binh Thuan quyét dinh:
1. Ap dung:
- Khodn 5 Pieu 26, Diéu 34, khoan 3 Diéu 35, Diéu 37, Diéu 227 Bg ludt
10 tung dan su;

- Piéu 613, Piéu 623, Diéu 649, Piéu 650, diém a khoan 1 Diéu 651 Bo
luat dan sw nam 2015;



- Pieu 3, Diéu 12, khoan 2, khodn 3 Diéu 14, khodn 1 Diéu 19, Phdp lénh
thwra ké nam 1990;
- Nghi quyet s6 326/2016/UBTVQH ngay 30/12/2016 ciia Uy ban thiong
v Quoc hoi.
2. Tuyén xu:
2l Chgfp nhan yéu cd‘,u khoi kién cua nguyén don Ba Nguyén,T hi Kim A
doi voi yéu cau chia thira ké tai san la can nha va dat toq lac tai so 03 duong
Hai Ba Tr, thi tran Phan Ri C, huyén Tuy Ph va yéu cau huy gidy ching nhdn

quyén sir dung ddt sé BG 067479 do Uy ban nhan dan huyén Tuy Ph cap ngay
12/9/2011 diing tén vo chong éng Nguyén Vin X, ba Nguyén Thi P.

- Xdc dinh can nha ddt toa lac tai sé 03 d‘u’g‘ng Hai Ba Tr, thi trdan Phan
Ri C, huyén Tuy Ph la di san cua cu T1 va cu T2 dé lai.

- Huy Glay chimg nhan quyén sir dung dat quyén sé hitu nha & va tdi san
khéc gdn lién voi dat s6 BG 067479 do Uy ban nhdn dan huyén Tuy Ph cdp
ngay 12/9/2011 cdp dieng tén vo chong éng Nguyén Vin X, ba Nguyén Thi P.

- Di chuc lap ngay 08/01/1994 khong hop phap.

2.2/ Xac dinh di san cua cu T1 va cu T2 tri gia la 1.084.759.380 d(;ng.

2.3/ Xac dinh cong stic ton tgo, bao quan di san cua vo chong 6ng X, ba
D tri gia la 120.528.820 dong.

2.4/ Xac dinh chi phi sia chita nha cua vo chong ong X, ba P la
354.943.000 dong.

3/ Chia di san bang tién:

- Chia cho ba T, 6ng X, ong B, 6ng Th, ba Tr, éng X, ong L, ba A, moi
nguoi duwoc nhan huong ky phan thua ke tri gia la 135.594.922,5 dong.

4/ Chia bang hién vdt:

- Chia cho ba A duoc quyén sir dung thira dat sé 102/DT 100m? (Trén ddt
c6 can nha cap 3, 2 tang, dién tich xdy dung 87,5m? dién tich san 136m*. Nha
va dat toa lac tai so 03 Hai Ba Tr, thi tran Phan Ri C, huyén Tuy Ph).

Ba A ¢6 trach nhiém lién h¢ voi co quan nha nudc co tham quyén dé lam
thu tuc cap giay chung nhdn quyén su dung dat, quyén so hitu nha o theo quy
dinh phap luat.

5/ Phan hodn gia tri di san dwoc nhan huong:

Ba A c6 trach nhi¢m hoan tra cho ba T, dng B, 6ng Th, ba Tr, ba X, ong
Lién, moi nguoi la 135.594.922,5 dong.

Ba A hoan tra lai cho vo chong dng X, ba D s6 tién la 611.066. 742 dong
(trong do, phdn hoan tra tién ma ong X duwoc nhdn huong di san thira ke tri gid
la 135.594.922,5 dong, phan hoadn trd tién chi phi sita chita nha la 354.943.000



do”:ng, phan hoan trd céng sirc dong gop, tén tao, duy tri di san la 120.528.820
dong).

Ngoai ra, Toa an cap so thdm con quyét dinh vé phan thi hanh an, &n phi
va quyén khang cao theo quy dinh cta phap luét.

Ngay 20/11/2018, Vién truong Vién kiém sat nhan dan tinh Binh Thuan
khang nghi toan b ban an so tham.

Ngay 21/11/2018, bi don ba Nguyen Thi D va ong Hoang Van X khang
c40 toan bd ban 4n so tham. Yéu cau Toa an cap phuc thim xem xét lai toan b
ban an so thim theo hudng stra ban an so tham, khong chap nhan yéu cau khoi
kién ctia nguyén don.

Ngay 25/11/2018, nguyén don Ba Nguyén Thi Kim A khang cao mot
phan ban 4n so thAm. Yéu cau Toa an cap phuc tham stra mot phan ban an so
tham theo huéng khdng budc cac dong thira ké phai thanh toan cho dng Nguyén
Vin X tién stra chita nha 354.943.000 dong va khong budc cic dong thira ké
phai thanh toan cho 6ng X tién cong quan 1y nha.

Tai phién toa phiic tham:

Ong P& Minh Tr trinh bay: Cin ct tai liéu chimg c thu thap da du co
so xac dinh cin nha do 6ng X, ba P bo tién ra mua. To di chic 1ap nim 1994
cha me Ong X, ba P xac nhan do 6ng X, ba B mua va sau khi qua doi cho 6ng
X, ba D cho toan quyén quyét dinh, néu hinh thuc c6 sai thi khong anh hudng
dén noi dung, cha me da thtra nhan nén khong can chirng minh. Pon x4c nhan
ctia 6ng Ngb Tan L 13 ngudi ban cin nha cho cu T2 va cu T1, trong luc thu tuc
sang nhuong 6ng ba cao tudi lam gi co tién mua thi c6 6ng X, ong D gui tién veé.
Khi ba Tr ¢ can nha nay c6 bo 80 triéu dong sau khi dng X, ba B vé thi ba Tr
yéu cau tra khi UBND x3 hoa giai van thira nhan nha cua 6ng X, éng B nén hoa
giai thanh 6ng X, ba D tra tién cho ba Tr. Ong X, ba B ¢6 quéc tich Ao khong
dugc dung tén, hién nay nguoi Viét Nam dinh cu ¢ nudc ngoai co Visa Viét
Nam van dtng tén, dng X, ba B ciing chua 1an nao thoéi quoc tich Viét Nam nén
van con quéc tich Viét Nam.

Pé nghi Hoi dong xét xir bac toan bo yéu cau cua nguyén don.

Ong L, 6ng Th 1a con cu T2, cu T1 ¢6 01 dang & Ao, 1 nguoi & Uc nhung
khong thong bao tim kiém ngudi vang mit noi cu trd thi can ci vao an 18 06 dé
giai quyét khi xét xir vang mat, Toa an SO tham da lam thi tuc Gy thac tu phap
nén cin ctr 101 khai nguyén don xét xtr ving mit ho lam anh huong dén quyén va
lgi ich cta ho. Dé nghi huy toan bo ban an so tham.

Ong Lé Ngoc L trinh bay:

Khong c6 tai li¢u ching ctr 1a bi don gui vti‘én vao nam 1991 cho cha me.
Nguyén don noi gui tién nho cha me mua nha dé ¢, 6ng X khai chi gtri tién mua
01 can nha nay.



Di chuc thoi diém d6 bd me di 16n tudi bi diéc va bi mU, anh em khéng
biét di chuc nay dén khi khai nhan di chic méi biét, nguoi 1am chimg lai 1 vo
chdéng 6ng X, di c6 don ngan chin phong Tai nguyén va Mdi truong theo ké
khai di san thira ké nhung s6 d6 van ra nén khong thé xac dinh tai san 1a cua bi
don. Ong X, ba b khong mang qudc tich Viét Nam thi ciing khdng dung tén
dugc. Phia bi don cai tao khong c6 chtng cir nén khong chip nhan.

Bi don cung cip ban Pon xin phép sira chita do UBND xi Phan Ri C cung
cap Ié ban photo, phia bi don khong c6 cung cap, 1i khai ctia bi don cho rang c6
bo tlen ra stra chira nha 1a khong c6 cin ¢t phéap 1y. Dé nghi Hoi dong xét xir bac
yéu cau khing cdo cua phia bi don, bac khang cdo cta Vién truong Vién kiém
sat nhan dan tinh Binh Thuan, chp nhan khang céo ciia nguyén don.

Pai dién Vién kiém sat nhan dén cp cao tai Thanh phé H6 Chi Minh
tham gia phién toa phat biéu:

Ban an s6 08/2018/DS-ST ngay 13/11/2018 ctia Toa an nhan déan tinh
Binh Thuan xét vé quan hé tranh chap 1 quan hé chia di san thtra ké, nhung
ngay ban an nay ciing khong xac dinh dugc hang thira ké thir nhat 1a gom nhiing
ai, nguoi noi 06, nguoi noi 08. Trong ndi dung quyét dinh cta ban 4n so tham
chia di san thira ké khong néi 16 chia cho ai ma chia cho ba T, 6ng X, ong B,
ong Th, ba Tr, dng X, dng L, ba A khong thé thi hanh an dugc. Theo gidy chimg
nhan quyén st dung dét cap cho Ong X va ba b nhung ho lai ¢6 qudc tich Ao, 18
rang 13 nguodi nude ngoai nhung van dé quan trong 13 ho con giir dugc song tich
khong, con qudc tich Viét Nam hay khong thi Toa an cap so thdm ciing chua
lam r6. Do vay, dé nghi chap nhan mot phan khang nghi cta Vién truong Vién
kiém sat nhan dan tinh Binh Thuén, chip nhan mot phan khang cdo ciia ong X,
ba D. Bé nghi Hoi dong xét xir huy ban an so thim, chuyén hd so vu an cho Toa
an cp so tham xét xur lai theo quy dinh cua phap lut.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong hd so vu an va dugc tham tra tai
phién toa; can ctr vao két qua tranh tung tai phién toa; ¥ kién cta cac duong su,
cta dai dién Vién kiém sat tham gia phién toa, Hoi déng xét xtr nhan dinh:

[1] V& t6 tung:

[1.1] Bon khang cdo, nghia vu tam ting an phi duong su khang cao da
thuc hién ding theo quy dinh cua phap luat.

[1.2] Tai phién toa phuc tham, c6 mot sb duong su ¢ don yéu cau Toa an
xet xu vang mat, mot s6 duong su dd dugc Toa an triéu tap hop 1¢ dén lan thur
hai nhung vang mat khong c¢o 1y do chinh dang, do d¢6 Hoi dong xét xir van tién
hanh xét xtr vu an.

[1.3] Theo Gidy chung tir do cac duong sy cung cap thi cu Nguyén Vin
T1 sinh ndm 1919, nhung theo Gidy khai sinh cua Ba Nguyén Thi Kim A (BL
63) thi ghi ndm sinh ctia cy Nguyén Van T1 lai 1a ndm 1917. Toa an cap so tham



chua 1am rd day 1 su nham 13n khi tién hanh 1ap céc thi tuc xin cdp cac van ban
nay hay day la 02 ngudi khac nhau 1a thiéu sot.

[1.4] Tai don khoi kién, nguyén don Ba Nguyen Thi Kim A xac dinh cu
T1 va cu T2 c6 06 nguoi con chung gém: Ba Nguyén Thi Kim A, ba Nguyen
Thi T, 6ng Nguyén Vian X, ba Nguyén Thi X1, 6ng Nguyén B, ba Nguyén Thi
Tr. Ong Dii Iac thi khai cu T1, cu T2 ¢6 06 nguoi con, luc thi khai cu T1, cu T2
c6 08 nguoi con. Cac dé)ng thira ké khac khéc lai xac dinh cu T1, cu T2 c6 08
ngudi con vi ngodi 06 ngudi trén con thém dng Nguyén Th va 6ng Nguyén Vin
L. Tai phién toa phic tham ngudi dai dién theo y quyén cta ba A van x4c dinh
cu T1, cu T2 chi c6 06 ngudi con. Nhu vay, 101 trinh bay cua cac duong su vé
hang thira ké 13 c6 mau thuin ddi véi truong hop 6ng Nguyén Vin L va 6ng
Nguyén Th.

Theo Coéng van s6 78/PA72 ngay 22/01/2015 cta Cong an tinh Binh
Thuan cung cap thong tin thi 6ng Nguyén Th sinh nim 1955, qubc tich Ao, da
xuat canh lan cudi khoi Viét Nam ngay 06/02/2012 chua c6 thong tin nhap canh;
6ng Nguyén Vin L sinh nam 1963, quéc tich Uc, di xuat canh 1an cudi khoi
Viét Nam ngay 04/01/2007 chua c6 thong tin nhap canh.

Ngoai 10i khai cta cac duong sy va noi dung theo Cong vin s6 78/PA72
néu trén thi khong con thong tin nao khac vé ong L, ong Th dé xac dinh 02
nguoi ndy 13 cac dong thira ké. L& ra, Toa an cap so tham phai xac minh tai cac
co quan quan ly ho khau, ho tich, co quan xuét nhap canh, thu thap hd so, tai
liéu dé lam rd 6ng L va 6ng Th co6 phai 1a con cua cy T2 va cu T1 hay khong;
dong thoi, Toa an cdp so tham ciing can x4c minh 1am rd 6ng L va 6ng Th con
séng hay da chét, tir 6 méi du can cr xac dinh chinh xac tu cach duong su.
Trong khi chua 1am 18 cic van dé nay, nhung Toa an cip so tham van tién hanh
giai quyét vu an va chia thira ké cho 6ng L va 6ng Th Ia khong ding quy dinh
cua phap luat.

[1.5] Mat khac, trong qua trinh giai quyét vu an tai Toa an cap so tham
ong L va 6ng Th deu vang mat. Tuy nhién, Toa an cap so tham lai khong tién
hanh céc thu tuc tong dat van ban té tung cho 02 ngu:orl nay, khong thuc hién day
du cac bién phap t6 tung khac d6i voi truong hop giai quyet vu an khi duong su
Vang mat tai Toa an 1a vi pham nghiém trong thu tuc t6 tung, lam anh huéng dén
quyeén 1gi hop phap cua 02 duong su nay.

[2] V& ndi dung:

[2.1] Can nha s6 03 duong Hai Ba Tr, to dan phd X, thi tran Phan Ri C,
Tuy Ph, Binh Thuan do cu Nguyén Thi T2, cu Nguyén Van T1 dung tén trong
Gidy chimg nhan quyén so hiru nha va quyen str dung dat. Ba A cho rang day la
di san 02 cu dé lai va yéu cau chia thira ké. Ong X, ba b thi cho rang thuc té sb
tién mua cin nha nay 1a do 6ng X, ba B giri vé dé mua nha nhung nho cu T2, cu
T1 dung tén gium, nén cu T2, cu T1 mdi lam di chic cho lai vo chéng ong X
can nha nay.



Xét thi tuc 1ap di chuc: Can ctr Gidy ban nha ngay 10/02/1992 va To
khai s& hitu chu nha dat ngay 10/02/1992 ¢6 co s& xac dinh cin nha tranh chép
thudc quyén sé hiru ciia cu T2, cu T1. Do d6, néu bi don cho ring day 13 tai san
ctia minh thi phai dua ra ching ¢ chimg minh. Bi don ¢6 dua ra ban di chiic dé
chting minh quyén s& hitu ctia minh dbi véi tai san tranh chap. Tuy nhién, tai
thoi diém 1ap di chiic ngay 08/01/1994 thi cu T1 khong biét chit, cu T2 bi mu,
nhung khong c6 ngudi ching kién theo quy dinh tai khoan 3 B1eu 14 Phap 1énh
thira ké nam 1990 14 trai v6i quy dinh cua phap luét, nén Toa an cap so tham Xac
dinh di chuc khong hop phép, chia thira ké ddi véi di san nay l1a dang. Tuy
nhién, nhu da nhan dinh & phan trén do chua du cin c&t xac dinh chinh xéc
nhimg ngudi thudc hang thira ké cua cu T2, cu T1 duoc huong di san thira ké
nén chua thé xac dinh gia tri mot ky phan chia thira ké 12 bao nhiéu.

Mat khac, viéc dinh gia tai san dugc tién hanh nam 2015, tai phién toa
phuc tham nguyén don ¢ yéu cau dinh gia lai. Xét thay dé dam bao quyén loi
clia cac duong su thi viée tién hanh dinh gia lai tai san tranh chap 13 can thiét.

Tu nhiing phan tich néu trén, HOI dong xét xtr xét thay, Toa 4n cip so
tham c6 vi pham nghiém trong thu tuc t6 tung, viéc vi pham nay lam anh huong
dén quyén loi hop phap ciia duong sy ma khong thé khic phuc dugc tai phién
toa phuc tham. Do d6 Hoi dong xét xir chap nhan mot phan khang cdo cua
nguyén don Ba Nguyén Thi Kim A; bi don dng Nguyén Vin X va ba Nguyén
Thi B va chap nhan mot phan khang nghi ciia Vién truong Vién kiém sat nhan
dan tinh Binh Thuan; huy toan bg ban an so tham; Chuyén hd so vu an cho Toa
an cap so tham xét xur lai theo quy dinh ctia phap luat.

[3] V& én phi phiic thim: Ba Nguyén Thi Kim A, 6ng Nguyén Vian X, ba
Nguyén Thi D khong phai chiu.
Vi cac 1€ trén.
QUYET PINH:
Can ctr vao khoan 3 Piéu 308 B9 luat TH tung dan su nim 2015;

Cin ctr Nghi quyét so 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016
ciia Uy ban thuong vu Quéc hdi quy dinh vé mutrc thu, mién, giam, thu, ndp,
quan 1y va st dung an phi va 1¢ phi Toa an.

1. Chap nhan mot phan khang cio cua nguyén don Ba Nguyén Thi Kim
A; bi don 6ng Nguyén Van X va ba Nguyén Thi D va chap nhan mot phan
khang nghi cia Vién trudng Vién kiém sat nhan dan tinh Binh Thuén;

2. Huy toan b Ban an dan sy so thim s6 08/2018/DS-ST ngay 13 thang
11 nam 2018 cua Toa an nhan dan tinh Binh Thuan;

3. Chuyén hd so vu an cho Toa an nhan déan tinh Binh Thuan giai quyét
lai vu an theo quy dinh cua phap luat.

4. V& 4n phi dan sy phic tham: Ba Nguyén Thj Kim A, 6ng Nguyén Van
X, ba Nguyén Thi B khong phai chiu. Hoan tra cho Ba Nguyén Thi Kim A
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300.000 dong (Ba tram ngan dong) tién tam mg an phi dan sy phuc tham theo
Bién lai thu tam tmg 4n phi, 18 phi Toa an s6 0025752 ngay 19/12/2018 ctia Cuc
Thi hanh én dan sy tinh Binh Thuan. Hoan trd cho 6ng Nguyén Vin X va ba
Nguyen Thi B 300.000 dong (Ba trim ngan dong) tién tam ung an phi dan sy
phuc thdm theo Bién lai thu tam ung an phi, 1& phi Toa an sb 0025754 ngay
26/12/2018 cua Cuc Thi hanh an dan su tinh Binh Thuan.

5. Ban an phitic thim c6 hiéu lyc phap luat ké tir ngdy tuyén an.

Notnbin: ot 1) TM. HOI PONG XET XU PHUC THAM
- 1'0a an nhan dan tol cao ; A A ’ - ~

- VKSNDCC tai Tp. Hd Chi Minh (1): THAM PHAN - CHU TOA PHIEN TOA
- TAND tinh Binh Thudn (1);

- VKSND tinh Binh Thudn (1);

- Cuc THADS tinh Binh Thudn (1);

- ND (1);

- BP (I);

- NLQ (9);

- Luu VP (5), ho so vu &n (1).

Vii Ngoc Huynh
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